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agree. 

The WILLAMETTE QUEEN is a small passenger vessel that must, pursuant to 46 U.S.C. 

§ 3313(a}, be operated in compliance with the terms of its COi. In the case at hand, the AU found 

that Respondent committed misconduct by operating the vessel beyond the terms of its COi and 

that Respondent was negligent in grounding the vessel. Respondent does not focus on these 

findings; rather, he rejects the imposition of the operational condition on the vessel's COi-that it 

is restricted to the Willamette Slough when the river gauge at Salem reads 11 feet or more. The 

ALJ was correct to conclude that the propriety of that condition is not properly addressed via a 

suspension and revocation proceeding. 

Small passenger vessels, such as the WILLAMETTE QUEEN, are subject to Coast Guard 

inspection and certification pursuant to 46 U.S.C. § 3301. The Coast Guard has implemented 

regulations to provide for inspection and certification of such vessels in 46 C.F.R. Subchapter T. 

The regulations provide: "Any person directly affected by a decision or action taken under this 

subchapter by or on behalf of the Coast Guard, may appeal therefrom in accordance with § 1.03 in 

subchapter A of this chapter." 46 C.F.R. § 175.560. 

The appeal process set out in 46 C.F.R. § 1.03 is distinct from suspension and revocation 

proceedings and involves review by the Coast Guard personnel best suited to make determinations 

as to specific vessel operating requirements. Through the§ 1.03 appeal process, after first 

requesting reconsideration by the cognizant Officer in Charge, Marine Inspection (hereinafter 

"OCMI"), adversely affected parties must, within 30 days of the OCMI's determination on 

reconsideration, appeal in writing to the District Commander of the Coast Guard district in which 

the OCMI is located. 46 C.F.R. § 1.03-20. Subsequent appeal may be made to the Commandant, 

who takes final agency action on the matter. 46 C.F.R. § 1.03-25. The regulations, however, 

specify that the action taken remains in effect unless it is stayed pending determination on the 

appeal. 46 C.F.R. § 1.03-15(f}. 

Here, the vessel's owner did not appeal the action, that is, the amendment to the COi. 

Therefore, whether Respondent agreed with the operational limitation set out in the vessel's COi 
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or not, he was bound to comply with that requirement unless and until the requirement was 

changed. A suspension and revocation proceeding is not the appropriate forum in which to 

question the conditions of a vessel's COi. The ALJ was correct to conclude that this issue was not 

properly before him. 

II. 

Whether the AL.! abused his discretion in assessing a two-month outright suspension. 

Respondent asserts that the ALJ abused his discretion in assessing a sanction beyond 

probation in this case. He argues that any sanction beyond probation is unfair and causes severe 

financial hardship to the vessel owner and its operations. Respondent's argument is not 

persuasive. 

The ALJ has wide discretion to choose the appropriate sanction based on the individual 

facts of each case. Appeal Decision 2695 (AILSWORTH) (2011), slip op. at 16 (citing 2654 

(HOWELL) (2005)). "The ALJ may consider the sanction recommended by [46 C.F.R. Table 

5.569], but Respondent's remedial actions, his prior record, and other aggravating and mitigating 

factors may justify a tougher or more lenient order." Id. 

In this case, after noting that the Coast Guard had not introduced any evidence, beyond that 

supporting the misconduct and negligence charges, to support the aggravated sanction it sought 

( 12 months outright suspension), the AU assessed a lesser sanction than the maximum sanction 

suggested by 46 C.F.R. Table 5.569. [D&O at 34-35] In mitigation, the ALJ considered the fact 

that Respondent had held a Merchant Mariner License for over thirty years without being subject 

to any other negative Coast Guard enforcement action, that no one was injured during the 

grounding of the vessel, that the vessel did not suffer any damage during the incident, and that 

Respondent and the vessel owner amended their operating activities following the incident to use 

real-time readings of the Salem gauge when planning vessel operations. [D&O at 35] In assessing 

the sanction, the ALJ also considered the impact that a long-term suspension would have on the 

livelihood of Respondent and others employed by the WILLAMETTE QUEEN. [D&O at 37] 

The ALJ's thorough and thoughtful discussion of these factors demonstrates that his decision to 

suspend Respondent's license for two months outright was not an abuse of discretion. 
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CONCLUSION 

The AU's findings and decision were lawful, based on correct interpretation of the law, 

and supported by the evidence. The Al.J did not err in declining to consider the propriety of the 

operational conditions set out on the WILLAMETTE QUEEN's COi, and he did not abuse his 

discretion on sanction. There is no reason to disturb the AU's Order. 

ORDER 

The AU's Decision and Order d 

Signed at Washington, D.C., this J~1ay of J.,.,,.., , 2015. 
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